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144 CALIFORNIA LAW REVIEW 

Criminal Law: Power to Suspend Sentence. — That the 
courts have inherent power to suspend sentence or even to stay 
the execution of sentence in criminal cases temporarily and for 
sufficient cause, as, for instance, to allow the defendant to move in 
arrest of judgment or to apply for a pardon or to await the out- 
come of a similar case pending on appeal, has long been generally 
recognized. 1 

In recent years, due to the modern desire to make criminal 
law more an instrument of reform than it has been heretofore, it 
has been often contended — and the contention has been frequently 
sustained 2 — that this power is not confined to the granting of 
temporary suspensions alone, but applies equally to those of indefi- 
nite duration and is available as a means of making effective the 
present day theories of probation, where feasible, for those con- 
victed of crime. But, on the other hand, this same contention has 
not only been frequently successfully denied, 3 but it has even been 
asserted that statutes expressly conferring this power upon the 
courts are grants of the pardoning power, and, therefore, invalid in 
states where that power is vested by the constitution in the execu- 
tive. On this latter point, however, the majority of the cases 4 are 
in accord with Ex parte Bates* in which the Supreme Court of 
New Mexico upheld the constitutionality of a statute which gives 
to the trial courts the discretionary power to suspend sentence 
upon whatever conditions they may deem proper, and to order the 
convicted person committed upon any breach of those conditions. 
The decision seems sound as it recognizes the distinction between 



i State v. Abbott (S. C, 1911), 33 L. R. A. (N. S.) 112, n., 120; 
Fuller v. State (Miss., 1912), 39 L, R. A. (N. S.) 242 n.; 12 Cyc. 772. 

2 People v. Court of Sessions (1894), 141 N. Y. 288, 36 N. E. 386, 
23 L. R. A. 856; State v. Crook (1894), 115 N. C. 760, 20 S. E. 513, 29 L- 
R. A. 260; Gehrman v. Osborne (1912), 79 N. J. Eq. 430, 82 Atl. 424; 
People v. Patrich (1897), 118 Cal. 332, 50 Pac. 425 (semble). The early 
English courts exercised this power of indefinite suspension as a means 
of mitigating the extreme harshness of the criminal law of that period. 
See 2 Hale's Pleas of the Crown, 412; 2 Hawkins' Pleas of the Crown, 
1192. The question as to whether or not the federal courts possess this 
power is now pending before the U. S. Supreme Court. See 19 Law 
Notes, 122. 

3 On the grounds of unconstitutionality as an infringement on 
either the pardoning power or the legislative power to fix punishment: 
United States v. Wilson (1891), 46 Fed. 748; People v. Barrett (1903), 
202 111. 287, 67 N. E. 23; People v. Brown (1884), 54 Mich. 15, 19 N. W. 
571; People v. Blackburn (1890), 6 Utah, 347, 23 Pac. 759; State v. 
Sapp (1912), 87 Kan. 740, 125 Pac. 78; State v. Abbott (1911), 87 S. C. 
466, 70 S. E. 6, 33 L. R. A. (N. S.) 112, 23 Ann. Cas. 1189. 

* People v. Court of Sessions (1894), 141 N. Y. 288, 36 N. E. 386, 23 
L. R. A. 856; People v. Stickle (1909), 156 Mich. 557, 121 N. W. 497; 
Baker v. State (1913), 158 S. W. 998; Belden v. Hugo (1914), 88 Conn. 
500, 91 Atl. 369. For a discussion of the California code section on the 
subject see Ex parte Giannini (1912), 18 Cal. App. 166, 122 Pac. 831. 

' (July 17, 1915), 151 Pac. 698. 



COMMENT ON RECENT CASES 145 

the power to pardon and the power to define and regulate the 
punishment of crime. The latter is lodged in the legislature and 
by virtue of it that body may leave to the discretion of the trial 
court the determination of the quantum of punishment in any par- 
ticular case. It would seem to follow that the legislature is also 
competent to authorize the courts to suspend sentence under cer- 
tain circumstances, that is, practically to provide that in such cases 
no punishment at all shall be imposed. 6 Furthermore, there is still 
another difference between suspension of sentence and pardon. 
The former is merely a matter of procedure whereby the judgment 
of the court is postponed and the case held in abeyance. It leaves 
the conviction and the liability following it and all civil disabilities 
as they are to take effect upon the rendition of the judgment 
whereas a pardon not only relieves the punishment but also cancels 
the liability and restores civil rights. 7 

While the validity of a statute authorizing the suspension of 
sentence may thus be sustained, a different question is presented 
when legislative enactment confers on the court the power to stay 
indefinitely the execution of a sentence after it has been pro- 
nounced. Such a law cannot be upheld as an exercise of the legis- 
lative power to fix punishment, nor as an incident to the judicial 
power to regulate trial procedure, for both of these are exhausted 
when judgment, the pronouncement of the penalty and the final 
judicial act in the trial of a case, is rendered. It is difficult to 
escape from the contention that an indefinite stay of execution of a 
sentence is a relieving of punishment and an exercise of the 
pardoning power, and it has been generally so held in the cases 
in which the point has been raised. 8 

G. C. D. 

Evidence: Hearsay: Declarations Concerning Mental 
State: Intention. — Where A's intention to do an act is intro- 
duced to prove that he did it, on what grounds are his declarations 
of this intention admissible? Two decisions raise this interesting 
question. In Benjamin v. B'Nai B'rith Society 1 to prove the death 
of the decedent at a certain time, declarations of his intent to 



8 8 R. C. L. 247. 

'People v. Court of Sessions (1894), 141 N. Y. 288, 36 N. E. 386, 
23 L. R. A. 856. 

8 State v. Sturgis (1912), 110 Me. 96, 85 Atl. 474, 43 L. R. A. (N. S.) 
443; In re Webb (1895), 89 Wis. 354, 62 N. W. 177; Wall v. Jones (1910), 
135 Ga. 425, 69 S. E. 548; State v. Smith (1910), 173 Ind. 388, 90 N. E. 
607; Spencer v. State (1911), 125 Tenn. 64, 140 S. W. 597. But contra, 
Weber v. State (1898), 58 Ohio St. 616, 51 N. E. 116, 41 L. R. A. 472; 
Belden v. Hugo (1914), 88 Conn. 500, 91 Atl. 369, in which a statute 
conferring on the court the power to stay the execution of sentence 
was held to be constitutional. Compare § 1203 of Cal. Pen. Code. 

MOct. 27, 1915), 50 Cal. Dec. 443, 447, 152 Pac. 731. The con- 
clusion is based entirely upon the earlier case of Rogers v. Manhattan 
Ins. Co. (1903), 138 Cal. 283, 71 Pac. 348. 



